IN THE MATTER |iFORE THE BOARD Case No. MERG/17/10/2022/00103

OF THE COMPE'IlION AND CONSUMER
PROTECTION C/1/ 1l

BETWEEN

SQUARE DIAM D]‘ APPLICANTS

ESTATE INVESTI/ 1]

AND

COMPETITION ~_ AND CONSUMER RESPONDENT

PROTECTION CQ!l |/ ISSION

BEFORE:

Commissioner Arn;:la Kafunda - Chairperson

Commissioner Stau ford Mtamira - Member

Commissioner 5 ithbala M. Musune - Member

Commissioner Eninsinmiel M. Mwanakatwe - Member

Commissioner Deivick Sikombe - Member
DECISION

a1y of the facts and findings presented by the Commission
« Commission following investigations carried out in the

Below is a sumr:
to the Board of
above case.
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Introduction
It was submitted

. The Competiticn &
on 13t Octoker

Company for tae 1
Plc (“REIZ” or thi

i

“Acquirer”). Thz triui:
. SDP is a partnersl i

. REIZ is a pub_ic]yg
incorporated uade -

Legal Provisions .

«f
&

A

4

hats

. Consumer Protection Commission (“the Commission”)

(2%, received an application from Musa Dudhia and
iposed merger involving Real Estate Investment Zambia
“Seller’) and Square Diamond Partners (“SDP” or the

saction was fully notified on 13t September 2023.
;gt:? duly registered under the Laws of Zambia.

listed company on the Lusaka Stock Exchange (LuSE),
lsiws of Zambia.

il Assessment Tests

Legal Provisions

It was submitied |

. Section 8 of the Ack

hat:

provides that:

“Any categovy ¢ wgreement, decision or concerted practice which has its

object or effect,

appreciable =xtcrt

2 prevention, restriction or distortion of competition at an
in Zarmbia is anti-competitive and prohibited”.

b Act states that a merger is subject to the provisions of
izmwable by the Commission. Section 25(2) states that the
Commission shall

/iew a merger if-

(a) The mzrger is subject to prior authorisation in accordance with Section

twenty-si:;

r

(b) The Coma

i

1ission elects or reviews the merger in accordance with

Section tu erity-seven

6. Section 26(1) stal:

prescribed threshc
authorisation of the

s that; “Parties to a merger transaction that meet the
5 under subsection (5) shall apply to the Commission for

Jroposed merger in the prescribed manner and form”,
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. In the investige tic

. Whether the trense ot
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Assessment Tast

It was submitied liat:

21d assessment of potential and/or likely violations of the
:ns of the Act, the Commission takes a multiple
1, 1.e., carries out a number of tests to ascertain whether
: have or are likely to result in any negative effects on the
ner, fair trade or the economy in general.

competition prov
assessment aporo:i
the alleged violati
market, to the zon:

(i) Substantal i.z:sening of Competition or “Effect” Test - Section 30(1)

The Commissicn s12.1, in considering a proposed merger, assess whether the
merger is likely to prsvent or substantially lessen competition and take into
account the IiEelyg,,,.nd actual factors that affect competition in a defined
market in Zam>ia.

(ti) Dominarice lz:t - Section 30(2)(h)

-on, through abuse or acquisition of a dominant position
of market power, vold or is likely to limit access to markets or otherwise
unduly restrain cornpetition, or have or are likely to have adverse effect on
trade or the econc: z_;,y:in general.

(iii) Public Iniers it Test - Section 31

i authorise any act which is not prohibited by this Act,
that is, an act wh ¢l is nct necessarily illegal unless abused if that act is
considered by the tlunmission as being consistent with the objectives of the
Act. In consideratio of such matters, the Commission is required to apply
public benefit te The Commission generally may, in considering a
proposed merger, tzkz into account any factor which bears upon the public
interest in the propcssd merger, including —

The Commission 1

a) the ccent to which the proposed merger is likely to result in a
to the public which would outweigh any detriment
'tuble to a substantial lessening of competition;

int to which the proposed merger would, or is likely to,
: technical or economic progress and the transfer of skills,
erwise improve the production or distribution of goods or
rrpuision of services in Zambia

siing of a failing firm;

cvtent to which the proposed merger shall maintain or
promoie exports from Zambia or employment in Zambia;

b)
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g)
h) any

"

lent to which the proposed merger may enhance the
tiveness, or advance or protect the interests, of micro and
Dbusiness enterprises in Zambia;

‘©n’ to which the proposed merger may affect the ability of
il mdustries to compete in international markets;

:onom:c factors as may be appropriate; and

z;:a%'tg";zerfacfor that bears upon the public interest.

|

Investigations conducted

It was submitied i hat:

11. The report was basedl on in‘ormation that was submitted by the parties in the
CCPC Form 1 cf the 3tatutory Instrument No. 97 of 2011, literature reading

obtained using rej
information in pos

Commission wrote

requesting for taei: comments regarding the proposed transaction.

The Parties

Square Diamord

corts submitted by the parties, desktop research and other

cusion of the Commission in the market. In addition, the
la third parties in accordance with Section 29 of the Act

P'artners (“SDP” or the “Acquirer”) 1

It was submitted | hat:

12. SDP is a partnershi

entity set up in A

The parties suom:i:l

transaction.

Real Estate Inves

2 duly registered under the laws of Zambia. SDP is a new
5t 2022 and will be engaged in the real estate business.
»d thaz SDP was incorporated for the purpose of this

1ents Zambia Plc (“REIZ” or the “Target”) 2

It was submitted ’;itis»’*mt:

13. REIZ is a publicly listed company on the Lusaka Stock Exchange (LuSE),

incorporated ur.de

2 Laws of Zambia. REIZ is a property developer and is a

leading real esrate investment, development and management company in

Zambia and has pra

perties localized in Lusaka.

I Submissions by the pa
2 Submissions by the pa

i as part of the filling
i as part of the filling.
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Findings

Competition Ana 1

Consideration of

It was submiitec
Commissioners ]

The relevant mark::
shopping Centre a -

Consideration of

Market Concexntr: i
It was submitiec!

The CR3 for this
statistics. The Cor
with several playe:
Investec Africar Pr:

Barriers to Entfry

It was submitted

The main barrisr e

finance and equity ¢

interest rates. I+ w s

expand within “his
that statutory cor

1

2 Relevant Market

l'y the Technical Committee (TC) of the Board of

Ll

~was found to be the provision of lettable space at Arcades

d surrounding areas within a 10kms radius.

;zui':bsfé:antial Lessening of Competition or “Effect” Test

Hon

by the TC that:

market could not be calculated due to unavailability of

lission however noted that the market was fragmented
such as Aflife Properties, Times Properties, Growthpoint
eruies and National Pension Scheme Authority (NAPSA).

Y the TC that:

entry to the defined relevant market was found to be
5 it was very hard to obtain realistic finance at workable
further found that enterprises that wished to enter or
market required investment into land. It was also found
ants burdening real estate developments included

monetary lending . ¢licies which forced property developers to seek financing

opportunities ir:teri

ationally in general international accepted USD currency,

which in turn force | the charging of rentals in USD to consumers and delays

in acquiring appros:

Import Competitic

It was submitted i»

114 from different regulatory authorities.

4

i) the TC that:

The Commission foi11d that rental space was an immovable asset which could

not be importec or :

1oved. As such there was no import competition in the

relevant market as ‘hise services could not be imported.
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Countervailing Fuue

It was submitied |

Customers in this inarket had the ability to negotiate prices of rental space

as this was found 1

due to the mention

property market, 1=

their goods. The 3 arties submitted that tenants that rented space at Arcades

1 the TC that:

»e a highly competitive market. It was further found that
©d competitiveness and oversupply in the commercial
zilers had a wide choice for renting similar space to sell

Mall did have somi: countervailing power.

Removal of a wig:uus competitor

It was submitied ;IE:i;gJ the TC that:

The transactior. wa:

ot likely to result in the removal of a vigorous competitor

in Zambia. Thiz wis because the acquirer was a new entrant in the market

who was acquiring:

Consideration of I%fiﬁ", .

@ small portion of the target’s business. However, the
target would reraai

aperational in the same line of business post transaction.

‘minance

It was submitted %ixz;gg the TC that:

The Commission wig

*ezs;:unab_e to determine the market shares in this market

due to unavailabili i of market statistics but noted that the transaction was

unlikely to result i~
nature of the merksi

not likely to resul:
relevant market.

Public Interest co:i

- lhe abuse of dominant position due to the fragmented

with alternative suppliers. The proposed transaction was
in the creation of a dominant player in the identified

wideration

It was submitted i1y the TT that:

There were no pub
found that the t-an:;

Target entity frem g«
to employees ar.d ¢l
such as Pensiozs i1

would have th=
transaction provid

company with lijqui:

the bond.

i

© interest concerns arising from this transaction. It was

ction presented an investment opportunity to rescue the

ing into receivership that would ultimately be beneficial

public in general. Additionally, stakeholders consulted
1l Instrance Authority submitted that the transaction

istive effect on the pensions industry and that the

“n oprortunity for REIZ to raise capital and provide the
v which would minimize the risk of outright default on
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Board of Com:ni: iiiners (the Board) Deliberations

Relevant markei: :

The Board delibem‘i:czyfzd that the relevant market was the provision of lettable
space at Arcaces siopping Centre and surrounding areas within a 10kms
radius.

Substantial Lessi:iiing of Competition

The Board deliseried thar the proposed transaction would not lead to the
substantial lessening of corpetition in the relevant market identified because
the transactior. dic. niot involve the removal of a vigorous competitor nor the
creation of a com y.z:mt player. Further the proposed transaction did not
change the market structure.

Abuse of Dominaii

The Board deliters t=:l that the proposed transaction was not likely to result
in the creation of a (lominant player in the identified relevant markets and as
such, abuse was 1 1likely.

Public Interest Cuisideration

The Board delibers izl that the transaction had no public interest concerns
arising from this transaction. It was deliberated that the transaction
presented an irwvestinient opportunity to rescue the Target entity from going
into receivershio thil would ultimately be beneficial to employees and the

public in general.

Board Decisior:

Given the foregz)ingg :nalys:s and conclusions, the Board decided that the
transaction would 10: lead to substantial lessening of competition or abuse
of dominance i1 tne relevant market. Further the Board noted that the
transaction was. urlliely to raise any adverse public interest concerns. The
Board of Commissinners Lereby grants the parties Unconditional Final
Authorisation. Th¢ authorisation of this transaction does not preclude the
parties from Obiai.’l"l"f%f}gg any other relevant regulatory approvals pursuant to
section 36 of the Act.

Dated 19tk October 2023

.Azé,.(—&,i- e e ‘
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Chairperson
Corup:lilion and Consumer Protection Commission
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